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2056(b)(2) is not applicable merely be-
cause the group of assets includes a
terminable interest, but would only be
applicable if the terminable interest
were nondeductible under the provi-
sions of §20.2056(b)-1.

(c) Interest nondeductible if cir-
cumstances present. If both of the cir-
cumstances set forth in paragraph (b)
of this section are present, the prop-
erty interest payable out of the group
of assets is (except as to any excess of
its value over the aggregate value of
the particular asset or assets which
would not be deductible if passing spe-
cifically to the surviving spouse) a non-
deductible interest.

(d) Example. The application of this
section may be illustrated by the fol-
lowing example:

Example. A decedent bequeathed one-third
of the residue of his estate to his wife. The
property passing under the decedent’s will
included a right to the rentals of an office
building for a term of years, reserved by the
decedent under a deed of the building by way
of gift to his son. The decedent did not make
a specific bequest of the right to such rent-
als. Such right, if passing specifically to the
wife, would be a nondeductible interest (see
example (5) of paragraph (g) of §20.2056(b)-1).
It is assumed that the value of the bequest of
one-third of the residue of the estate to the
wife was $85,000, and that the right to the
rentals was included in the gross estate at a
value of $60,000. If the decedent’s executor
had the right under the decedent’s will or
local law to assign the entire lease in satis-
faction of the bequest, the bequest is a non-
deductible interest to the extent of $60,000. If
the executor could only assign a one-third
interest in the lease in satisfaction of the be-
quest, the bequest is a nondeductible inter-
est to the extent of $20,000. If the decedent’s
will provided that his wife’s bequest could
not be satisfied with a nondeductible inter-
est, the entire bequest is a deductible inter-
est. If, in this example, the asset in question
had been foreign real estate not included in
the decedent’s gross estate, the results would
be the same.
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§20.2056(b)-3 Marital deduction; inter-
est of spouse conditioned on sur-
vival for limited period.

(@) In general. Generally, no marital
deduction is allowable if the interest
passing to the surviving spouse is a ter-
minable interest as defined in para-

§20.2056(b)-3

graph (b) of §20.2056(b)(1). However, sec-
tion 2056(b)(3) provides an exception to
this rule so as to allow a deduction if
(1) the only condition under which it
will terminate is the death of the sur-
viving spouse within 6 months after the
decedent’s death, or her death as a re-
sult of a common disaster which also
resulted in the decedent’s death, and
(2) the condition does not in fact occur.

(b) Six months’ survival. If the only
condition which will cause the interest
taken by the surviving spouse to termi-
nate is the death of the surviving
spouse and the condition is of such na-
ture that it can occur only within 6
months following the decedent’s death,
the exception provided by section
2056(b)(3) will apply, provided the con-
dition does not in fact occur. However,
if the condition (unless it relates to
death as a result of a common disaster)
is one which may occur either within
the 6-month period or thereafter, the
exception provided by section 2056(b)(3)
will not apply.

(c) Common disaster. If a property in-
terest passed from the decedent to his
surviving spouse subject to the condi-
tion that she does not die as a result of
a common disaster which also resulted
in the decedent’s death, the exception
provided by section 2056(b)(3) will not
be applied in the final audit of the re-
turn if there is still a possibility that
the surviving spouse may be deprived
of the property interest by operation of
the common disaster provision as given
effect by the local law.

(d) Examples. The application of this
section may be illustrated by the fol-
lowing examples:

Example (1). A decedent bequeathed his en-
tire estate to his spouse on condition that
she survive him by 6 months. In the event his
spouse failed to survive him by 6 months, his
estate was to go to his niece and her heirs.
The decedent was survived by his spouse. It
will be observed that, as of the time of the
decedent’s death, it was possible that the
niece would, by reason of the interest which
passed to her from the decedent possess or
enjoy the estate after the termination of the
interest which passed to the spouse. Hence,
under the general rule set forth in
§20.2056(b)-1, the interest which passed to the
spouse would be regarded as a nondeductible
interest. If the surviving spouse in fact died
within 6 months after the decedent’s death,
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that general rule is to be applied, and the in-
terest which passed to the spouse is a non-
deductible interest. However, if the spouse in
fact survived the decedent by 6 months, thus
extinguishing the interest of the niece, the
case comes within the exception provided by
section 2056(b)(3), and the interest which
passed to the spouse is a deductible interest.
(It is assumed for the purpose of this exam-
ple that no other factor which would cause
the interest to be nondeductible is present.)

Example (2). The facts are the same as in
example (1) except that the will provided
that the estate was to go to the niece either
in case the decedent and his spouse should
both die as a result of a common disaster, or
in case the spouse should fail to survive the
decedent by 3 months. It is assumed that the
decedent was survived by his spouse. In this
example, the interest which passed from the
decedent to his surviving spouse is to be re-
garded as a nondeductible interest if the sur-
viving spouse in fact died either within 3
months after the decedent’s death or as a re-
sult of a common disaster which also re-
sulted in the decedent’s death. However, if
the spouse in fact survived the decedent by 3
months, and did not thereafter die as a re-
sult of a common disaster which also re-
sulted in the decedent’s death, the exception
provided under section 2056(b)(3) will apply
and the interest will be deductible.

Example (3). The facts are the same as in
example (1) except that the will provided
that the estate was to go to the niece if the
decedent and his spouse should both die as a
result of a common disaster and if the spouse
failed to survive the decedent by 3 months. If
the spouse in fact survived the decedent by 3
months, the interest of the niece is extin-
guished, and the interest passing to the
spouse is a deductible interest.

Example (4). A decedent devised and be-
queathed his residuary estate to his wife if
she was living on the date of distribution of
his estate. The devise and bequest is a non-
deductible interest even though distribution
took place within 6 months after the dece-
dent’s death and the surviving spouse in fact
survived the date of distribution.

§20.2056(b)-4 Marital deduction; valu-
ation of interest passing to sur-
viving spouse.

(a) In general. The value, for the pur-
pose of the marital deduction, of any
deductible interest which passed from
the decedent to his surviving spouse is
to be determined as of the date of the
decedent’s death, except that if the ex-
ecutor elects the alternate valuation
method under section 2032 the valu-
ation is to be determined as of the date
of the decedent’s death but with the
adjustment described in paragraph
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(a)(3) of §20.2032-1. The marital deduc-
tion may be taken only with respect to
the net value of any deductible interest
which passed from the decedent to his
surviving spouse, the same principles
being applicable as if the amount of a
gift to the spouse were being deter-
mined.

(b) Property interest subject to an en-
cumbrance or obligation. If a property
interest passed from the decedent to
his surviving spouse subject to a mort-
gage or other encumbrance, or if an ob-
ligation is imposed upon the surviving
spouse by the decedent in connection
with the passing of a property interest,
the value of the property interest is to
be reduced by the amount of the mort-
gage, other encumbrance, or obliga-
tion. However, if under the terms of
the decedent’s will or under local law
the executor is required to discharge,
out of other assets of the decedent’s es-
tate, a mortgage or other encumbrance
on property passing from the decedent
to his surviving spouse, or is required
to reimburse the surviving spouse for
the amount of the mortgage or other
encumbrance, the payment or reim-
bursement constitutes an additional
interest passing to the surviving
spouse. The passing of a property inter-
est subject to the imposition of an obli-
gation by the decedent does not include
a bequest, devise, or transfer in lieu of
dower, curtesy, or of a statutory estate
created in lieu of dower or curtesy, or
of other marital rights in the dece-
dent’s property or estate. The passing
of a property interest subject to the
imposition of an obligation by the de-
cedent does, however, include a be-
quest, etc., in lieu of the interest of his
surviving spouse under community
property laws unless such interest was,
immediately prior to the decedent’s
death, a mere expectancy. The fol-
lowing examples are illustrative of
property interests which passed from
the decedent to his surviving spouse
subject to the imposition of an obliga-
tion by the decedent:

Example (1). A decedent devised a residence
valued at $25,000 to his wife, with a direction
that she pay $5,000 to his sister. For the pur-
pose of the marital deduction, the value of
the property interest passing to the wife is
only $20,000.

Example (2). A decedent devised real prop-
erty to his wife in satisfaction of a debt
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